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July 28, 2014

Therese Bottomly
Managing Editor SENT VIA EMAIL
The Oregonian

Dave Baker
Managing Editor
The Register-Guard

Dear Ms. Boftomly and Mr. Baker:

This letter will serve as the District Attorney's opinion on your appeal of a denial of public records. Your appeal
relates to requests for records from the University of Oregon identified as:

“The Oregonian’s request: 1, any emails, text messages or electronic or print records written or received by
Oregon president Michael Gottfredson and Oregon athletics direct Rob Mullens between March 8 to the present
regarding sexual assault allegations against Oregon basketball players. ‘The present’ refers to May 9 2014, the
date of the request.

“The Register-Guard's request: 1. All emails, text messages or other electronic or print records generaged or
received by basketball coach Dana Altman and athletic Director Rob Mullens from March 8, 2014 to present
regarding an alleged sexual assault committed by student-athletes Damyean Dotson, Dominic Artis and Brandon
Austin,

“2. All emails, text messages or other electronic or print records generated or received from march 8, 2014 to
the present by the University of Oregon athletic Department employee referred to by the alleged victim as
“Cassie” in Eugene Police Department reports regarding an alleged sexual assault by student-athletes Damyean
Dotson, Dominic Artis and Brandon Austin.”

Because the requests are for records specifically relating to named University of Oregon students, the University
redacted the bulk of the records citing the Family Educational Rights and Privacy Act (FERPA). The Attorney
General's opinion dated February 2, 2011 appears to be right on point in this matter so it is curious why the
University released any records in response to the requests. The opinion is attached and incorporated as the
basis of this opinion. Any record that is responsive to the request is an education record that identifies the
individual students with reasonable certainty. The appeal is therefore denied.

KATU television in Portland filed a separate appeal but also requested to be added to the Oregonian and
Register-Guard appeal. The KATU appeal is denied as to the attachment to the Oregonian and Register-Guard
appeal. This opinion does not address their singular appeal (which is more in line with the appeal by the New
York Times).

Sincerely,
ALEX R. GARDNER, District Attorney

=N Yo

Patricia W. Perlow
Chief Deputy District Attorney

cc: Doug Park
Office of Public Records
lan Parker, KATU
Tiffani Lupenski, KATU
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February 2, 2011

Christian Wihtol, Senior Editor
The Register-Guard

3500 Chad Drive

Eugene, OR 97408

Dear Mr. Wihtol:

This lefter is the Attorney General's order on yout petition for disclosure of records under
the Oregon Public Records Law, ORS 192,410 to 192.505, We received your petition on
December 28, 2010. You subsequently granted three extensions of time to allow usto more fully
consider your petition.

You filed a public records request with the University of Oregon (U0). The UQ
provided you one documnent in response to your request for a list of National Collegiate Athletic
Association (NCAA) violations and withheld additional documents addressing “any sflegations
of improper benefits received by student-athletes in the University of Oregon men’s basketbal!
progtam and any investigation conducted by the UO compliance office into such allegations.”
The U0 notified you that it had located all the responsive records but that it would not release
any portion of any of them, because they were exempted from disclosure under the Family
Educational Rights and Privacy Act, 20 USC §1232g (“FERPA™),

Your petition challenges the UO’s denial on the grounds that it Is an overly broad
interpretation of FERPA. You contend that the UQ falled to meet its obligation under
ORS 193.505 to segregate exempt and non-exempt matertal and to release the non-gxempt
material,

SUMMARY OF THIS ORDER
' We conclude that all the requested records are exempt from disclosure under

ORS 192,420, because they are education records under FERPA that cannot be sufficiently
redacted to ptevent a student from being identified with reasonable certainty.
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DISCUSSION

The Public Records Law confers a right to inspect any public tecords of a public body in
Oregon, subject to certain exemptions and limitations, See ORS 192.420. If a public record
contalns exempt and nonhexempt material, the public body must separate the nonexempt material
and make it available for examination, ‘ORS 192,505, This reqairement applies where it can
rensonably be accomplished, See ATTORNEY GENERAL'S PUBLIC RECORDS MANUAL (2010)
(“Manual®) at 102 (citing Turner v, Roed, 22 Or App 177, 538 P24 373 (1975),

ORS 192,502(8) exerapts from disclosure *falny public records o information the
disclosure of which iz prohibited by federal law ot regulations,” Mote specifically,
ORS 192.496(4) exempts from disclosure “[s}tudent records tequired by state or federal lawto
be exempt from disclosures,”

As an educational institution receiving federal fitnds, the UO i subject to the student
privacy requirements of FERPA, 20USC § 1232¢. Undet FERPA, the UO may not havea
“policy ot practice” of disclosing personatly identifiable information from certain eduoation
records without the wrltten consent of the parent or eligible student. 20 USC § 1232p(b); 34
CFR §99.3. :

For the purpose of preparing this order and discharging our responsibility under the
Public Records law, we oonferred with the UQ’s Public Records Complistice Officer, Elizabeth
Denecke, Citing the UQ’s obligation to comply with FERPA, Ms. Denecke informed us that,
based on an assesstnent of all of the factors, the records could not be disclosed sven in a redacted
format.

With regard to the records you requested, the U0 reviewed what had been publicly
reported by the Register-Guard, what information the individual, specific records contained and
the volume of tecords, The UO explained that, in making the decision that no records could be
releasad, it had “reviewed all records pertinent to the Register-Guard's Public Records reguest -
and concluded that FERPA precluded teloase of even redacted records based on the foregoing
authotities because the information being tequested could reasonably be tied to individual
students.” -

L. Therequestod documents arc-“cducation resords’ under FERPA. . .

With certain exceptions not applicable here, “education records” means “those records,
files, documents, and other materials which (i) contain information divectly related 1o a stadent;
and (1i) ate maintaitied by an educational agency-or institution or by 4 person acting fot such
agency or institution.” 20 USC § 1232g(a)(4)(A); 34 CFR § 99.3.

Our application of the definition of “education records™ to the requested doowunents is
informed by the guidance of the Family Polioy Compliance Office (FPCQ). In & letter to the
University of Oklahoma, the FPCO concluded that “comespondence betwesn the University and
the NCAA and/or othet institutions, documents telated to the internal investigation and other
investigative reports, and records regarding student athletics employed &t a cardealership* would
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be consldered “education records™ because those records wete directly related to 2 studerit and
malntained by the University, FPCO Letter to Amanda F, Millet (August 11, 2006),

Siritarly, the FPCO concluded in a letter to Mississippt State University that a letter of
{nquiry from the NCAA in which student athletes from the Unlversity were personally identified
was an “education revord,” Letter fo Chatles L. Guest (August 21, 1995). Citing the statutory
definition of “education records,” the FPCO wrote: “Accordingly, an investigative report, lefter
of inquiry, or other information, which is directly related to a student and maititained by an
sducational agency ot institution, is an ‘education record® under FERPA” 1.

The FPCO has also determined that a letter from the University of Mississippi to the
Southeastsrn Conference (SEC) and the University’s “redacted selfaeport” to the NCAA —In
thedr unredacted form — were education records because they were directly related to a student,
wete maintained by the University, and wers “Institutionsl in natwe (they relate[d] to the
school’y responsibility to self-report violations to the NCAA)” FPCO Letter to L. Les Tyner, Jt.
at 2 (February 12, 2002). The FPCO also noted its position that “correspondenoe to-or from the
NCAA is an eduvation record.” Id. st2 a2, :

The United States Circult Court of Appeals for the Sixth Circuit has affirmed the FPCO’s
broad reading of the term “education records.” In U.S. v. Miami University, 294 F3d 797,
812 (6™ Cit 2002), the court concluded: “Under a plain language interpretation of the FERPA,
student disciplinary records are education records because they directly relate to a student and
are kept by that student's university.” See also Connoissenr Communication of Flint v.
University of Michigan, 230 Mich App 732, 584 NW 2d 647 (1998) (Student-Athlete
Automobile Information Sheet in the university’s files way an education record protecied from
disclosure by FERPAY, DTH Pub, Corp. v. Universityof North Caroling, 128 NC App 534,496

. SE2d 8 (1998) (in view of FERPA’s broad definition and based on the stipuluted facts, records

of student disciplinary hearing were “education records” because they contained information
directly related to students and were maintained by the University ot by persons avting for i),
CY. Owasso Indep. Soh. Dist, v. Falvo, 534 U8 426, 433, 122 8 Ct 934, 151 1L Bd 24 896 (2002)
(the Court held that peer-graded papers were not education tecords beoauss, although thy papers
contained informetion directly relating to a student, they were not “maititained” by the school or
a person acting for the school).

We note thai courts in other jurisdictions have concluded, on significantly different facts,
that records relating to NCAA violations were not “education records” under FERPA, Those
decisions are not instructive here, for the following reasons.

NCAA v, The Associated Press, 18 So3d 1201, 1210-1211 (Fla App 2009), rev den, 37
So3d 848 (Fla 2010), 1s distinguishable based on the nature of the records at {ssue, Those
records consisted of 4 transcript of a hearing before the NCAA committee.and the committee’s
yesponse to the university’s appeal in an NCAA disciplinary proceeding and appeal. The
dosuments related to allegations “that a learning specialist and an academic tutor had provided
improper assistance 10 a tumbet of students, some of whom were patticipating in athletic
programs.” NCA4, 18 So3d at 1205, The Florida District Court of Appeal held that the records
were not “education records” because the “[did] not contain information direotly relatingto s
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stadent™ Rathet, they “pertainfed] to allegations of misconduct by the University Athletic
Department, and onty tangentially relate 1o the studetits who benefited from that misconduet.”
Id at 1211,

In contrast, the information you request directly rolates to oneor more students,
Specifically, you requested documents maintained by the U0 addressing “any allegations of
improper benefits received by student-athletes in the University of Oregon men's basketball
program and any investigation conducted by the UQ compliance vffice into such allegations.”
(Ermphasis added.) Unlike the information in NCAA v, Associated Press, the informsation you
raquésted is not “only tabgentiaily related to the students.”

In Kirwan v. The Diamondback, et al., 352 Md 74,90, 94,721 A2d 196, 203, 206(1998),
the Maryland Court of Appeals contluded that, despite FERPA’s “somewhat broad <efinition of
education records,” it did not include “records of parking tickets or correspondence betwean the
NCAA and the University regarding a student-athleto accepting a loan to pay parking tickets.”
Notably, Kirwgn does not distinguish between the parking tickets and the correspondenos
regarding the student-athletes in concluding that neither constitutes education records.

The Kirwan court telied niot on the text of the statute ot regulations, but on cases from
other jurisdictions imerpreting FERPA and the legislative history of the foderal statute.” 352 Md
at 94, 721 A2d at 206, citing The Miami Student v, Miami University, 79 Ohio St 34 168, 680 NE
2d 956 (1997) (disciplinary board proceedings were not “education records” beoause they “are
nonacademic in nature” and “do not contain educationally related information, such as grades or
other academic data, and are unrelated to academic performance, financial aid, or scholastio
performance™); Red & Black Pub. v. Board of Regents, 262 Ga 848, 427 SE 2d 257 (1993)
(records of the University’s student court concerning hazing charges against fraternities not
“sducation records” because “not of the type the Buckley Amendment is intended to protect, 4.,
those relating to individual student academic perfornance, financial ald, or scholastic probation™
and, moreover, the records were “maintained at the Registrar’s Office”); Bauer v. Kinvaid, 759 F
Supp. 575 (WD Mo1991) (campus criminal investigation and incident reports maintained by the
university's “Safety and Security Depattraent™ and not “education records” because they were
not “records relating 1o individual student academic petformance, financial aid or scholastic
probation whish are kept in individual student files™),

¥ 1n applying the deBinition of “education reoords,” the Kirwan court wrote that it was “important to’keep in
mind what Congress intended to accomplish,” in particular as demonstrated by the testimony of the leglslation’s
sponsor, Senator Buckley. 352 Md at 9091, 721 A2d a1 204, The court spesificatly noted that:

Ths types of information or education reoords that were tentioned ott the floor of Congress

inolide student IQ scores, medical records, grades, anecdotal comments shout students by

teachers, personality rating profiles, roports on dnterviews with pavents, psychological reports,

repons on teacher-pupil or counselor-pupil contavts and govermment-financed classroom

questionuaires on péraonal life, attitudes Woward home, family and frishds, See 120:Cong. Rec. 8t
. 13951-13954, 14584-14585,

352 Md at 91, 721 A2d at 204, But see ULS. v, Miami Univarsity, 204 £3d 797, 812 (CA ¢ 2002) {"Congressimade hs
no content-based judgments with regard to its ‘education records’ defipition,”),




Christan Wiktol, Benior Bditor
February 2, 2011
Page 5

We do not believe that the Oregon appellate courts would netessarily reach the same
result as in Kirwan, In interpreting federal statutes, Oregon couirts follow the methodology that
federal courts have prescribed for interpreting federal statutes, Friends of'the Columbia Gorge v.
Lolumbia River, 346 Or 366, 377-378, 213 P3d 1164 (2009), In general, that means examining
the text, context, and legislative history of the statute, 346 Orat 378, Under that methodology,
the legislative history of a statute iz not, by itself, dispositive of the legisldture’s intent,

Therefore, we are particularly mindful of the ruling of the Sixth Circuit Courtof Appeals
in U8, v. Miami University, The Sixth Clreuit-concluded from “a plain language interpretation
of the FERPA™ that student disciplinary records ate eduoation records. The court found “nothing
in the statute or its legislative history to the contrary” and wrote that “the various state cowmt and
federal district coutt cases cited by Jthe raquestor] do not sway ourconclusion.” 294 F3dat 812
(footnote omitted). “In fact,” the Sixth Circuit court wrote, “a detailed study of the statute and its
evolution by smendment reveals that Congress intends to include student disoiplinary records
within the meaning of ‘education records’ ag defined by the FERPA[, 1" as “evinced by areview
of the express statutory exemptions from privacy and exceptions to the definition of educdtion
records.” 294 F3d at 812.

Based on the text of the statute and regulations, we conclude that the documents you
tequested directly relate to a student or students and that they are “maintained” by the university
or & person acting for the university. Thus, we conclude that the information you requested
would be considered “education records” under FERPA, because those repords are diraotly
related 10 one or more students and are maintained by the UO. Therefore, FERPA prohibits
disclosure of personally identifiable information contained in those records, 34 :CFR §99.3.

2. The records contain pergonally identifiable information that cannot be sufficiently
- redacted to prevent identifying a student or students with reasonsble certainty,

Personally identifiable information also includes “[o]ther information that, alone orin
combination, is linked or Hnkable to a specific student that would allow arzasonable person in
the school community, who does not have personal knowledge of the relevant circumstances, to
identify the student with reasonable certainty.” 34 CFR § 99. 3.

For example, in the letter to the University of Oklahoma clted above, the FRCO explained
- that “redaction of nominally identifying information (student’s name, soolal seourity number,
and the exact date and time of the incident) may not be suffivient to prevent a student's identity
from being ensily traceable with respect 1o a highly publicized event.]” (Applying former 34
CFR § 99.3 definition of “pergonally identifying information”.) Asthe FPOO wrote inaletter to
the Board of Regents of the University System of Georgla, a student’s identity may be easily
traceable sven after removal of nominally identifying data, for example, in the caseof “ahighly
publicized disciplinary action, or ons that involved & well-known student, where the student
would be identified in the community evan after the record has been “sorubbed’ of identifying
data.” FPCO Letter 1o Corlis P. Cummings ot 3, (September 25, 2003). Inithose ciroumstances,

# Before its amendment in 2009, 34:CFR § 99,3 defined “personally identifieble information™ to include
“pther information that would make the student's identity easily traceable.”
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FERPA does not allow disclosure of the record “in any form” without consent because “the
irreducible presence of ‘personal characteristics’ ot ‘other information’ make the student’s
identity ‘easily traceable,” Id,

“Personally identifiable information” also includes “fi]nformation requested by a person
who the educational agency or institution reasonably belisves knows the identity of the student to
whom the education record relates.” 34 CFR §99.3. This is known as a “targeted request” 73
Fod Reg 15583 (March 24, 2008). An {ndividual can make 2 targeted request with or without
mentioning the student’s name. Jd The university may not release education revords in redacted
fort if the circumstances indicate that the requested has made & targeted roquest, 1.e., has direct,
personal knowledge of the subject of the case. Jd. at 15583-15584,

Applying the prior version of the regulation, the FPCO concluded in its 2002 letter 1o
University of Mississippi (cited above) that in determining whether a redacted education record
would be “ensily traceable” if disclosed by the institution, the achool *should consider whether
the party seeking access to the recotds has prior knowledge of the students listed in the sducstion
record. FPCO Letter to Tyner at 2.3, “In‘examining the prior knowledge of a potential revipiont,
the standard the school official should apply is whether the individual can trace the identity of
the student without significant amounts of additional searching for information.” Jd, at 3. Hthe
institution determines that the education record remains “easily traceabls to.a student even after
it has been redacted,” FERPA prohibits its disclosure without the consent, #d, The FPOO’s
reasoning s consistent with amended 34 CFR § 99.3,

In sum, the documenits you request oantiot be redacted to prevent the identification.of one
or mote students. Sotne of the requested doouments, even if redasted, contatn information that is
linked or linkable to a specific student ot students that would atlow a reasonable petson in the
school community to identify the studentor students with reasonable certainty. Therefore, we
conclude, those docurnents cannot be disclosed under FERPA. Tn addition, the request itsetf
specifies that it seeks information rolating 10 a particular, named student, As such, itisatarpeted
request that it mmust be denied under FERPA.

CONCLUSION

For the reasons explained above, we deny your petition.
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Assooiate Attorney Genetal

DM2492259 _
¢ Blizabeth Denecks, Public Records Cotpliance Officer




